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In the Court of Appeals of the District of Columbia. 


No. 2389. 

Maria Waters, Appellant, 

V9. 

Mary A. McKahan, 
and 


No. 2390. 

John 0. Waters et al., Appellants, 

vs. 

Mary A. McKahan, 


a Supreme Court of the District of Columbia. 

No. 54042. At Law. 

Mary A . McKahan, Plaintiff, 
vs. 

John O. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were hied and proceed¬ 
ings had in the above-entitled cause, to-wit: 

1 Petition of Maria Waters for Writ of Certiorari . 

Filed October 21, 1911. 

In the Supreme Court of the District of Columbia. 

No. 54042. 

Mary A. McKahan, Plaintiff, 
vs. 

John O. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

To the Supreme Court of the District of Columbia. 

The petition of Maria Waters respectfully represents: 

1. That she, with John 0. Waters and Albert L. Moore, has been 
1—2389a 
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summoned to appear in the Municipal Court of the District of Co¬ 
lumbia on October 24, 1911, at 11 o’clock, a. m. to answer the suit 
of the plaintiff instituted in said court wherein he claims to recover 
against petitioner and the other defendants, the sum of $416.70. 

2. Petitioner is advised that the amount sought to be recovered 
in said suit being in exceSvS of $100 that this court has concurrent 
jurisdiction thereof with said Municipal Court, and petitioner elects 
to have said case tried and determined in this court in the first in¬ 
stance. 

3. Petitioner believes that she has a just and meritorious defense 

to the whole of the claim made in said suit, and she further 
2 avers that this application for writ of certiorari is not made 
for the purpose of delay. 


Prayers. 


Therefore petitioner prays as follows: 

1. That the writ of certiorari may be issued directed to said Mu¬ 
nicipal Court requiring it forthwith to send and certify to this court 
all the papers and proceedings in said case as referred to in the first 
paragraph of this petition, as fully as the same now are in said 
Municipal Court, to the end that said case may here be heard and 
determined in the first instance. 

2. That petitioner may have such other and further relief as the 
nature of the case mav require. 

MARIA WATERS. 


IRVING WILLIAMSON, 

Atfy for Petr. 


District of Columbia, ss: 

Maria Waters being duly sworn, deposes and says that she is the 
petitioner named in the foregoing petition which is made a part of 
this affidavit. Deponent further says that she believes she has a 
just and meritorious defense to the whole of the claim of the plain¬ 
tiff as made in the suit referred to in said petition, and that the appli¬ 
cation for writ-of certiorari to remove said case from the Municipal 
Court to the Supreme Court of the District of Columbia, as prayed 
in said petition, is not made for the purpose of delay. 

MARIA WATERS. 
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Subscribed and sworn to before me this 20 day of October 
A. D. 1911. 


CHARLES L. SMITH, 

Notary Public, D. C. 


(Endorsed:) Let the writ of certiorari issue as prayed. Job 
Barnard, Justice. 
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4 Declaration. 

Filed November 4, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54042. 

Mary A. McKahan, Plaintiff, 

v. 

John 0. Waters, Maria Waters, Albert L. Moore, Defendants. 

The plaintiff, Mary A. McKahan, sues the defendants, John 0. 
Waters, Maria Waters, and Albert L. Moore, for that heretofore to- 
wit, on the 23d day of February, A. D., 1909, the said defendants 
entered into a lea^e with one Isaac Pearson under their hands and 
seals, wherein and whereby it was covenanted and agreed by the 
parties thereto that said Isaac Pearson should lease and let unto the 
said John O. Waters, Maria Waters and Albert L. Moore, defendants 
herein, all of lot numbered 200 in Isaac Pearson’s subdivision of 
lots in square 235, the said lot being improved by premises No. 2121 
14th Street. N. W., in the City of Washington, District of Columbia, 
for a term of five years commencing on the 1st day of April, A. T)., 
1909, to be fully completed and ended on March 31. A. D., 1914, 
at and for an annual rental of two thousand ($2000) dollars, payable 
in advance in equal monthly instalments of one hundred and sixty- 
six dollars and sixty seven cents on the first day of each and every 
month, the first payment of $166.67 to be made on April 1, 1909; 
that by a certain writing, it was agreed by and between the plaintiff 
and the defendants that the rent stipulated and agreed to be. paid 
by the terms of the said lease should be paid one half to the plaintiff, 
Mary A. McKahan and one half to the said Isaac Pearson; that by 
virtue of and under the terms of said lease as aforesaid the defend¬ 
ants entered into the possession of said premises as aforesaid,, pav¬ 
ing therefor the rent stipulated and agreed upon up to and until the 
first day of June, A. D., 1911; that on said June 1, A. D., 1911, there 
became and was due and payable by the defendants to the 

5 plaintiff under the terms of said lease and subsequent agree¬ 
ment as aforesaid, the sum of $83.33; that on July 1, A. D., 

1911, there became and was due as aforesaid the sum of $83.34; 
that on the first day of August, A. D., 1911, there became and was 
due as aforesaid the sum of $83.33; that on the first day of Septem¬ 
ber. A. D., 1911. there became and was due as aforesaid the sum of 
$83.34; that on the first day of October, A. D. 1911, there became 
and was due as aforesaid the sum of $83.33: that said defendants and 
each and all of them have failed and do now fail and refuse to pay 
said rent as aforesaid or any part thereof, although often requested 
so to do by the plaintiff herein. 

Wherefore the plaintiff brings this suit and claims the sum of 
Four Hundred and Sixteen Dollars and Sixty-seven cents ($416.67) 
with interest on $83.33 from June 1, 1911, with interest on $83.34 
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from July 1, 1911, with interest on $83.33 from August 1, 1911, 
with interest on $83.34 from September 1, 1911, with interest on 
$83.33 from October 1, 1911, besides the costs of this suit. 

Second Count. 

And for money payable by the defendants to the plaintiff for 
goods bargained and sold by the plaintiff to the defendants, and 
for goods sold and delivered by the plaintiff to the defendants, and 
for work done and materials provided by the plaintiff for the defend¬ 
ants at their request, and for money lent by the plaintiff to the de¬ 
fendants, and for money paid by the plaintiff for the defendants at 
their request, and for money received by the defendants for the use 
of the plaintiff: and for money found to be due from the defendants 
to the plaintiff on accounts stated between them. 

And the plaintiff claims of the defendants the sum of Four Hun¬ 
dred and Sixteen Dollars and sixty-seven cents ($418.67) with 
interest on $83.33 from June 1. 1911, with interest on $83.34 from 
July 1, 1911. with interest on $83.33 from August 1, 1911, 

6 with interest on $83.34 from September 1, 1911, with in¬ 
terest on $83.33 from October 1, 1911, besides the costs of 

this suit, 

CRANDAL MACKEY, 

Atfy for Plaintiff. 

7 Affidavit. 

Filed November 4, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54042. 

Mary A. McKahan 

v. 

John 0. Waters, Maria Waters, Albert L. Moore. 
District of Columbia, ss: 

Mar} r A. McKahan, being duly sworn, states upon oath as follows: 

That she is the plaintiff named in the above entitled cause in 
which .John O. Waters, Maria Waters and Albert L. Moore are de¬ 
fendants; that the said defendants are justly indebted mi to the plain¬ 
tiff in the full sum of $416.70 as rent due for premises No. 2121 
14th Street, N. W., for the months of June, July, August, September 
and October, 1911; that the plaintiff's cause of action is grounded 
upon a certain lease made and executed by the said defendants on 
the 23rd day of February, A. D., 1909, with one Isaac Pearson, 
whereby the said Pearson demised the above named premises to the 
said defendants for the rent of $166.67 per month, and thereafter 
on the 13th day of June, A. D., 1910, the said Isaac Pearson and 
said defendants entered into an agreement whereby the plaintiff 
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was to receive one half of said rents ever}" month; that the said de¬ 
fendants have never paid the rent due for the months of June, July, 
August, September and October, 1911, and the same to pay have 
wholly neglected and refused and still refuse. 

And the said sum of $416.70 with interest as stated in declaration 
attached hereto is now due and payable from the defendants to the 
plaintiff, exclusive of all set offs and just grounds of defense. 

MARY A. McKAHAN. 

Subscribed and sworn to before me this 26th day of October, A. 
D., 1911. 

[seal.] WM. H. HOLLOWAY, 

Notary Public, D. C. 

8 Pleas and Affidavit of Maria Waters. 

Filed November 14, 1911. 

******* 

The defendant Maria Waters for plea to the plaintiff’s declaration 
savs: 

1. That the alleged deed is not her deed. 

2. And for a further plea the defendant says that before action 
brought her co-defendants John O. Waters and Albert L. Moore 
satisfied part of the plaintiff’s claim by paying to her the sum of 
$83.33 as rent for the month of .Tune 1911. 

3. And for a further plea defendant says that before and at the 
date of the alleged lease described in the plaintiffs declaration she 
was, and still is, the wife of her co-defendant John 0. Waters, and 
that this defendant never applied to the plaintiff or to Isaac Pearson 
for said lease, nor did she ever have any interest in the subject matter 
of said lease or in the business to be carried on in the premises re¬ 
ferred to in said lease, nor did she enter into the possession of said 
premises, or ever possess the same, or pay any rent therefor. That 
application for said lease was made to said Isaac Pearson by her co¬ 
defendants John O. Waters and Albert L. Moore, and the said 
Isaac Pearson was then and there informed and knew’ that they were 
to conduct business in said premises if said lease w r as made but said 
Isaac Pearson refused to enter into said lease unless this defendant 

became surety for her said co-defendants by joining in said 

9 lease as one of the lessees, and this defendant in signing said 
lease became and was, to the knovdedge of said Isaac Pear¬ 
son and of the plaintiff, surety for her co-defendants in the matter 
of the payment of the rent reserved by said lease, and that her sig¬ 
nature to the wanting referred to in the declaration which writing is 
dated .Tune 13. 1910, w\as without consideration and as such surety, 
and was so made wdth the knowdedge of the plaintiff; whereby, this 
defendant says, that the contract, so far as she is concerned, evi¬ 
denced by said lease and said writing of June 13, 1910, was that of 
surety for her said co-defendants which she had no powder, being a 
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married woman, to make, and that she is in no way liable under said 
lease or said subsequent writing. 

IRVING WILLIAMSON, 

Attfy for Defendant. 

District of Columbia, ss: 

Maria Waters being duly sworn, deposes and says that she is one 
of the defendants in the above entitled case wTierein Mary A. Mc- 
Kahan is plaintiff, and denies the right of said plaintiff to recover 
the whole or any part of the amount sued for in her declaration from 
this deponent. The grounds for her defense are. First, that before 
said suit was brought her co-defendants John O. V aters and Albert 
L. Moore satisfied part of the plaintiff’s claim by paying to her the 
sum of $83.33 as rent for the month of .tune 1911. Second. 

10 that on February *23. 1909. and long before that date she 
was and still is the wife of her co-defendant John 0. Waters, 

and this deponent never applied to Isaac Pearson, referred to in the 
declaration, or to the plaintiff, for the lease referred to in said decla¬ 
ration, nor did deponent ever have any interest in the subject matter 
of said lease or in the business to be carried on in the premises de¬ 
scribed in said lea-e and never entered into possession of said prem¬ 
ises or possessed the same, or paid any rent therefor or received any 
benefit from said business or lease, or any consideration for entering 
into said lease. And deponent avers the fact to be. as she verily ex¬ 
pects to prove at the trial of this case, that application for said lease 
was made to said Tsaac Pearson bv her co-defendants John 0. Waters 
and Albert L. Moore, and that the said Tsaac Pearson was then and 
there informed bv one or both of them and he knew and understood, 
as did the plaintiff, that they were to conduct business in said prem¬ 
ises if said lease was made, but the said Isaac Pearson having ascer¬ 
tained that deponent was the owner of real estate refused to enter 
into said lease unless this defendant became surety for her said co¬ 
defendants by joining in said lease as one of the lessees. Deponent 
further says that in signing said lease she became and was to the 
knowledge of the plaintiff and said Isaac Pearson, and under his 
express requirement, surety for said John 0. Waters and Albert L. 
Moore in the matter of the payment of the rent reserved by said 
lease, and that her signature to the writing referred to in said 

11 declaration, which writing is dated June 13, 1910 and is 
not under seal, was without consideration and as such surety, 

and was so made with the knowledge of said Isaac Pearson and of the 
plaintiff. Deponent further says that the contract, so far as she is 
concerned, evidenced by said lease and said writing of June 13, 
1910, was that of surety for her said co-defendants, and one which 
she had no power, being a married woman, to make, and that she 
is in no way liable to the plaintiff under said lease or said subse¬ 
quent writing. 

MARIA WATERS. 

Subscribed and sworn to before we this 7 November, A. D. 1911. 

[seal.] CHARLES L. SMITH, 

Notary Public, D. C. 
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Plea and Affidavit of John 0. Waters and Albert L. Moore. 

Filed November 14, 1911. 

* * * * * * * 

The defendants John O. Waters and Albert L. Moore for plea 
say that the plaintiff ought not to have and maintain her suit 
against them because the Municipal Court of the District of Co¬ 
lumbia, in which the above entitled case was instituted, is limited 
in its jurisdiction to causes of action not involving more than five 
hundred dollars. And the defendants further say that the 
12 covenant of the lease sued on, and described in the plaintiff’s 
declaration, is that these defendants pay monthly to one Isaac 
Pearson the sum of $166.67, and, as appears by said declaration, 
at the time of the institution of this suit in said Municipal Court, 
five monthly instalments amounting to $833.35 were due under said 
lease. And the defendants further say that their signatures to the 
certain subsequent writing, referred to in said declaration, which 
bears date June 13, 1910, were without consideration, and the pay¬ 
ment of one-half of the rent reserved in said lease to the plaintiff 
was, by the terms of said writing, permissive and not obligatory on 
these defendants, but that they did pay to her the sum of $83.33 
for the month of June 1911. Wherefore these defendants say that 
the full amount in controversy in this case and under said lease at 
the time of the institution thereof in said Municipal Court was and 
is the sum of $750.02, which amount was and is in excess of the 
jurisdiction of said Municipal Court. 

IRVING WILLIAMSON, 

Attfy for Defendant. 


District of Columbia, ss: 

John 0. Waters and Albert L. Moore being duly sworn depose and 
say that they are two of the defendants in the above entitled case 
and that before action brought they paid to the plaintiff the sum 
of $83.33 in full for the month of June 1911, and that in no event 
could the plaintiff be entitled to any greater sum from them 
13 than $333.34. Deponents further say that they deny the 
right of the plaintiff to recover in this suit the whole or any 
part of the amount claimed in the declaration, and the grounds of 
their defense are as stated in the foregoing and annexed plea, which 
is made a part of this affidavit, and which deponents say is true in 
substance and in fact. 

JOHN 0. WATERS. 

ALBERT L. MOORE. 

Subscribed and sworn to before me this 7th day of November 

1911. 

[seal.] G. E. SLAYBAUGH, 

Notary Public, D. C. 
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Motion for .Judgment under 73 d Rule. 

Filed November 21, 1911. 

******* 

Now comes the plaintiff, Mary A. McKahan, and moves the Court 
for judgment in the above cited cause under the 73d Rule of this 
Court, for failure of the defendants to file with their pleas a sufficient 
affidavit of defense. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 

To Irving Williamson, Esq., Attorney for Defendants. 

14 Take notice that on Friday, November 24th, 1911, at 10 
o’clock, A. M., or as soon thereafter as counsel can be heard, 

I will call the above motion to the attention of Mr. Justice Gould, 
holding Circuit Court. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, December 1st, 1911. 

Session resumed pursuant to adjournment, lion. Ashley M. Gould, 
Justice presiding. 

******* 

Before Justice Barnard. 

Upon consideration of the motion of plaintiff filed herein for 
judgment for want of a sufficient affidavit of defence, it is ordered 
that said motion be. and the same is hereby granted. Wherefore, 
it is considered that the plaintiff herein recover of defendants the 
sum of Four Hundred and Sixteen Dollars and sixty-seven cents 
($416.67) with interest on $83.33 from June 1st, 1911, with inter¬ 
est on $83.34 from July 1st, 1911, with interest on $83.33 from 
August 1st, 1911, with interest on $83.34 from September 1, 1911, 
with interest on $83.33 from October 1st, 1911, together with costs 
of suit to be taxed bv the clerk, and have execution thereof. 

Thereupon, upon motion the defendant, Maria Waters, is granted 
a severance from the other defendants for the purpose of ap- 

15 peal. Thereupon, said defendant Maria Waters, by her at¬ 
torney of record in open court, notes an appeal to the Court 

of Appeals; whereupon the penalty of a bond to operate as a super¬ 
sedeas, is hereby fixed in the sum of One Thousand Dollars. 

Thereupon, the defendants John 0. Waters and Albert L. Moore, 
by their attorney of record, in open court, note an appeal from the 
judgment herein, to the Court of Appeals, whereupon, the penalty 
of a bond for costs is herebv fixed in the sum of One Hundred Dol- 
lars, ($100J)0) or to operate as a Supersedeas, in the sum of One 
Thousand Dollars ($1000.00). 
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Memoranda. 

December 18, 1911. 

Appeal Bond for $1000.00 by Maria Waters approved and filed. 
Appeal Bond for $100.00 by John 0. Waters and Albert L. Moore 
approved and filed. 

16 Filed December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54042. 

Mary A. McKahan, Plaintiff, 
vs. 

John O. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

Assignment of Errors by Appellant Maria Waters on her Appeal. 

1. The court erred in granting the motion of the plaintiff for a 
judgment against the said Maria Waters because of the alleged in¬ 
sufficiency of her affidavit of defense, said motion being allowed un¬ 
der the provisions of the seventy-third rule of the Supreme Court 
of the District of Columbia, and thereby, in effect holding that the 
matters of defense set up in the plea and affidavit of said defendant, 
did not present such an answer to the claim of the plaintiff as entitled 
the said Maria Waters to a trial by jury. 

2. The court erred in granting said motion and thereby in effect 
holding that the matters set up in the plea and affidavit of said Maria 
Waters were not such as could be introduced in evidence in the trial 
of the above entitled cause, as a defense, on the part of said Maria 
Waters, to the claim of the plaintiff. 

3. The said court erred in rendering judgment against the said 
Maria Waters on the motion of the plaintiff. 

IRVING WILLIAMSON, 

A tty for Appellant 

17 Filed December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54042. 

Mary A. McKahan, Plaintiff, 
vs. 

John O. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

Assignment of Errors by Appellants John O. Waters and Albert L . 

Moore on Their Appeal. 

1. The court erred in rendering judgment against the said John 
O. Waters and Albert L. Moore on the motion of the plaintiff. 

2—2389a 
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2. The court erred in granting the motion of the plaintiff for a 
judgment, under the provisions of the seventy-third rule of the Su¬ 
preme Court of the District of Columbia, against the said John O. 
Waters and Albert L. Moore, because of the alleged insufficiency of 
their affidavit of defense. 

3. The court erred in granting said motion and thereby in effect 
holding that the matters set up in the plea and affidavit of said John 
0. Waters and Albert L. Moore were not such as constituted an 
answer to the plaintiff’s claim in that they showed that the Munici¬ 
pal Court of the District of Columbia was without jurisdiction to 
entertain the said suit, it having been begun there and removed by 
a certiorari, on the petition of one of the defendants, namely Maria 
Waters, to the Supreme Court of the District of Columbia. 

IRVING WILLIAMSON, 

Att’y for Appellants. 

18 Directions to Clerk for Preparation of Transcript of Record. 

Field December 26, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54042. 

Mary A. McKahan, Plaintiff, 
vs. 

John 0. Waters, Maria Waters, and Albert L. Moore, 

Defendants. 

The clerk will please make up the record for the Court of Appeals, 
on the appeals taken herein and include the following papers and 
pleadings: 

1. Petition of Maria Waters for writ of certiorari and order allow¬ 
ing the same. 

2. Declaration filed by the plaintiff. 

3. Pleas and affidavit of defendant Maria Waters. 

4. Pleas and affidavits of defendants John 0. Waters and Albert 
L. Moore. 

5. Motion of plaintiff for judgment. 

6. Judgment rendered by the court with notice of appeals. 

7. Notice of filing of appeal bonds and approval thereof. 

8. Assignment of errors by the appellants. 

9. Designation as to transcript. 

CRANDAL MACKEY, 

Atfys for Plaintiff. 

IRVING WILLIAMSON, 

Atfy for Defendants. 


FI 


V 
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19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54042 at Law, wdierein Mary 
A. McKahan is plaintiff and John 0. Waters, et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of January, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: No. 2389. District of Columbia Supreme 
Court. Maria Waters, appellant, vs. Mary A. McKahan, and No. 
2390. John 0. Waters, et ah, appellants, vs. Mary A. McKahan. 
Court of Appeals, District of Columbia. Filed Jan. 30, 1912. Henry 
W. Hodges, clerk. 
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The facts in this case are similar to those existing 
in Nos. 15 and 16 Special Calendar, and it will be ap¬ 
parent to the court that the cases can and should be 
heard together. 




One Isaac Pearson was the owner of a lot and on 

February 23, 1909, executed a lease to John O. 

Waters, Maria Waters and Albert L. Moore, by which 

he undertook to construct a building thereon, and the 

lessees were to hold for the term of five rears from 

•/ 

April 1, 1909, paying rent to said Isaac Pearson, in 
advance, in monthly instalments of 1160.67. This 
lease is not exhibited with the declaration, and is 
averred to be under seal. The declaration also refers to 
a subsequent writing, not alleged to be under seal, 
by which the rent reserved “may” be paid, one-half to 
said Isaac Pearson, and the other half to the apellee, 
Mary A. McKahan. 

Said apellee brought suit against the three parties 
named as lessees in the Municipal Court, claiming 
the sum of $116.67 being one-half of the rent reserved 
by the lease for the months of June, July, August, 
September and October, 1911, and the appellant, 
Maria Waters, removed the case to the court below 
by writ of certiorari, whereupon said McKahan filed 
her declaration, together with an affidavit under the 
73d rule of the Supreme Court, D. C. 

To this declaration the appellant Maria Waters 
filed three pleas, supported by her affidavit, (Rec. 
pp. 5,6). These show, first, that before action brought 
her co-defendants John O. Waters and Moore satis¬ 
fied part of the appellee’s claim by paying to her the 
sum of $83.33 as rent for the month of June, 1911. 
Second, that prior to the date of the lease the appel¬ 
lant was and still is, the wife of John O. Waters, and 
that she never applied to said Isaac Pearson, for 
the lease referred to in the declaration, nor did she 
ever have any interest in the subject matter of the 
lease, or in the business carried on in the premises 
therein mentioned. She never entered into possession 


* 
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of the premises, or paid any rent therefor, or re¬ 
ceived any benefit from the business or lease, or any 
consideration for entering into the lease. That ap¬ 
plication for the lease was made to said Isaac Pear¬ 
son by her co-appellants John O. Waters and Albert 
L. Moore, and that Pearson was then and there in¬ 
formed, and knew and understood, that John O. Wat¬ 
ers and Moore were to conduct business in the prem¬ 
ises if the lease Avas made, but Pearson, having ascer¬ 
tained that appellant Maria Waters was the oAvner of 
real estate, refused to enter into the lease unless she be¬ 
came surety for said John O Waters and Albert L. 
Moore by joining in said lease as one of the lessees, 
and that in signing the lease she became and Avas, to 
the knowledge of Pearson and under his express re¬ 
quirement, surety for said John O. Waters and Moore 
in the matter of the payment of the rent reserved by 
said lease. That the other Avriting referred to in said 
lease, which is dated June 13, 1910, and is not under 
seal, Avas Avithout consideration and as such surety, 
and Avas so made with the knowledge of said Pearson 
and of the appellee Mary A. McKahan, and that the 
contract, so far as appellant is concerned, evidenced 
by the lease and the Avriting of June 13, 1910, was 
that of surety for said John O. Waters and Moore, 
and one which she had no power, being a married 
woman, to make. 

Upon the filing of the pleas and affidavit, the appel¬ 
lee moved for judgment in said Supreme Court, for 
failure to file sufficient affidavit of defense, and, upon 
consideration thereof, said motion Avas granted, and 
judgment rendered against the appellant for the full 
amount claimed in the declaration. 

The assignments of error are to be found on page 
9 of the Record. 



ARGUMENT. 


1. Aside from the question hereafter presented, the 
judgment appealed from was clearly erroneous in 
that it disregarded the plea of the appellant (Rec. p. 
5) in which she sets forth “that before action brought 
her co-defendants John (). Waters and Albert L. 


Moore, satisfied part of the plaintiff’s claim by pay¬ 
ing to her the sum of $83.33 as rent for the month 
of June, 1911,” and this plea is fully supported by 
her affidavit. This defense necessarily raised an issue 
as to the sum above named, and the same claim is 
made in the plea and affidavit of John (). Waters and 
Moore, hereafter referred to, but notwithstanding this 
tin* appellee asked and the court below gave, a judg¬ 
ment for the full amount claimed in the declaration. 


That this was manifest error requires no argument. 

2. The other and main defense set up in the plea 
and affidavit interposed by the appellant is that the 
lease sued on, and the subsequent writing of June 
13, 1910, are without validity as to her, and no re¬ 
covery can be had thereon, for the reason as is dis- 
tiuctly set forth, that she is, although named as one 
of the lessees, in fact, not only with the knowledge 


of the lessor Isaac Pearson, but under his express 
requirement, surety for her co-lessees, and that the 
appellee Mary A. McKahan knew of her relation as 
surety with respect to the paper of June 13, 1910. 
Accordingly the appellant contends that, as by the 
proviso of Section 1155 of the Code she is without 


power to make any contract as surety, there is no 
right of action against her under the lease, or subse¬ 
quent writing. 
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The proviso is as follows: 

"Provided, That no married woman shall have 
power to make any contract as surety or guaran¬ 
tor, or as an accommodation drawer, acceptor, 
maker, or endorser.” 


In the court below it was contended in behalf of 
the appellee that such defense could not be made, 
at law, to a sealed instrument, and the learned Jus¬ 
tice sustaining that view, gave judgment against the 
appellant, but filed no written opinion. 

The question presented by the record is whether a 
married woman, prohibited by express legislation 
from entering into the contract of suretyship, may be 
enticed into signing, or required to sign, a sealed in¬ 
strument in which she is made to pose as one of the 
principals, and, although, to the knowledge and by 
the requirement of the beneficiary under said instru¬ 
ment, simply a surety, she is precluded, when suit 
is brought against her in a court of law upon the 
instrument, from showing in that court, her real re¬ 
lation, and that the contract in realitv is one which 
the law declares she has no power to make, and this, 
too, in face of the fact that the appellee here relies 
upon an unsealed instrument which was without con¬ 
sideration and by its terms merely permissive. 

Congress, after giving, in the Section referred, 
large powers to the wife, conceived it to be a proper 
and salutary restriction to declare to the married 
woman and to those who deal with her, that, while 
her capacity was enlarged, the relation of surety was 
one into which she could not enter. 

The real relation of the appellant to this lease and 
the reason she is a party thereto, it is submitted, are 
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to be regarded as correctly set forth in her affidavit, 
and the statements therein contained are to be taken 
as true. 


“Tin* court cannot question or traverse the 
truth of the facts stated in the defendant’s affi¬ 
davit. Those facts the court is bound, for the 
purposes of securing to the defendant the right 
of trial, to assume as true, and that, too, without 
reference to what the plaintiff may have stated 
in his affidavit. If the facts stated bv the defend- 
ant, bv any reasonable or fair construction, will 
constitute a defense to the action or claim of the 
plaintiff, within the scope of the pleas pleaded, 
it is the absolute constitutional right of the de¬ 
fendant to have that defense regularly tried and 
determined, in due course of judicial investi¬ 
gation.” 


Strauss v. Hensev, 

v 7 


Appeals, I). ( \ 289 < 294) 


Tin* position taken by the appellee is that while 
she could not utilize the pecuniary responsibility of 
tin* appellant Maria Waters under an instrument in 
which the fact of her suretyship is disclosed, she can 
accomplish the same result when the appellant is 
required to become an ostensible principal in the in¬ 
strument, and so with her real relation concealed, 
the effect and operation of the statute may be avoided. 

Such methods as these, with respect to prohibited 
contracts, have been often resorted to in the past and 
are doubtless practiced now, so that the language of 
the Supreme Court of the United States, with ref¬ 
erence to devices for avoiding the statute against 
usury, is most applicable here: 

“Yet it is apparent, that if giving this form to 
the contract will afford a cover which conceals it 
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from judicial investigation, the statute would be¬ 
come a dead letter. Courts, therefore, perceived 
the necessity of disregarding the form, and ex¬ 
amine into tlie real nature of the transaction. If 
that be in fact a loan, no shift or device will pro¬ 
tect it.” 

Scott v. Lloyd, 9 Peters, 418 (440) 

There are a number of authorities applying the 
principle above enunciated to the many attempts, 
made in a variety of ways to avoid provisions of state 
statutes similar to that which is here invoked bv the 
appellant. 

“Whether a married woman is principal or 
surety will be determined, not from the form of 
the contract, nor from the basis on which the 
contract was had, but from the inquiry was she 
to receive in person, or in benefit to her estate, 
the consideration upon which the contract rests.” 

Vogel v. Leitchner, 102 Indiana 55. 

Whatever the form suretyship on the part of a mar¬ 
ried woman takes, it is void under the statutes. 

National Bank v. Carlton, 90 Ga. 469. 

“It is settled law in this State that whether or 
not a married woman is surety or principal on 
a promissory note or other obligation is to be 
determined not from the form of the contract nor 
from the basis on which the contract was had, but 
from the inquiry as to whether she received in 
person, or in benefit to her estate, the consider¬ 
ation on which the contract depends.” 


Fields v. Campbell, 164 Indiana 393. 
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“T1k‘ whole transaction was a transparent de¬ 
vice adopted by the plaintiffs and the husband 
to evade an express statutory enactment; to 
create, by form, a liability where by law none 
in fact existed.” 


Patrick v. Smith, 105 Pa. State, 520. 
Wilthank v. Fowler, 181 Pa. State, 103. 


‘‘We conclude that notwithstanding the con¬ 
tract of Mrs. Eastburn was not in form one of 
suretyship, she is not, for that reason, precluded 
from showing that such was its nature in fact.” 
* * * “No matter in what form the wife 

lends her name, whether as maker, endorser, 
surety or guarantor for another, to the extent 
that her contract is without consideration to 
herself or without benefit to her separate estate, 
her incompetency to execute it constitutes an 
insurmountable obstacle to recovery upon it.” 


Vliet v. Eastburn 61 New 


Jersey Law 627 


(646, 652) 


The section of the Code here relied upon has not 
been passed upon in this court, but it was considered 
by Justice Stafford of the Supreme Court of the Dis¬ 
trict of Columbia, in an opinion delivered in the case 
of Darneille v. Tuck, 33 Washington Law Reporter, 
821. 

That was a case where a wife had executed a deed 
of trust on her separate estate to secure, as she 
claimed, a debt of her husband, and her power to do 
this is given under Section 1154 of the Code. The 
effort was made to attach to Section 1154 the pro¬ 
viso, before referred to, at the end of Section 1155. 

Justice Stafford held that the proviso to Section 
1155 applied to that Section alone, and was limited 
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in its operation to the power of the wife to contract 
liabilities enforceable by action and execution at law. 

This decision applies directly here because in the 
present case it is sought to make the wife liable in an 
action at law, which attempt is met with the defense, 
by the wife, that under the proviso to Section 1155 
she is in no wise responsible in view of the facts set 
up in her plea and affidavit. 

In the court below much reliance was placed by 
the appellee upon the case of Green v. Lake, 2 Mackey 
162, which is founded upon the old case of Sprigg v. 
Hank of Mt. Pleasant, 10 Peters 266. 

In both of these cases the principle is stated that 
where parties sign an instrument under seal, parol 
evidence will not be received to show that one of 
them signed as surety only. 

It is to be noted that both of these decisions wore 
long before the passage of the statute here in ques¬ 
tion, and what is said in the opinions therein, has 
no bearing upon the contention here made. 

In many cases, as well as in the text books, num¬ 
erous exceptions to the admission of parol testimony 
are suggested. For example in Fire Insurance Asso¬ 
ciation v. Wickham 141 U. S. 564 (577), it is said: 

“The rule, however, is subject to numerous 
qualifications, as well established as the general 
principle itself, among which are that such testi- 
mony is admissible to show the circumstances 
under which the instrument was executed, or that 
it was in fact without consideration.” 

Under a statute of Missouri stockholders are made 
liable for the debts of a corporation upon its disso¬ 
lution with the proviso that individuals holding stock 

as collateral security shall not be liable. 

%/ 
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A certificate of shares was issued to 4. and \V. Selig- 
man in tlieir individual capacity, and a creditor 
brought suit against these parties under the statute. 
They defended on the ground that tliev held the stock 
as collateral security and claimed the right to prove 
this fact in defense. 

In maintaining their right to do so the Supreme 
Court of the United States said: 


“The present is an action at law based upon 
the supposed liability of the defendants under a 
statute which makes the distinction referred to, 
and which does not make all stockholders liable 
indiscriminately. We think that this makes a 
material difference. If the defendants can show, 
as we think they have shown, that they are within 
the exception of the statute, the statutory liability 
does not apply to them." * * * “We 

do not know of any iron rule of the law which 
would prevent them from showing this contract 
relation between them and the company. It is 
the origin and foundation of their whole con¬ 
nection witli it. The sufficiency of the evidence 
to control their status towards the company is 
another thing. Its competency seems to us free 
from doubt." * * * “If the law <bv 

(dares that stock held as collateral security shall 
not make the holder liable, surely it must be 
competent to show that it is so held.” 

Burgess v. Seligman 107 U. S. 20 (20, 30, 32) 

“Though the courts, in a common law action, 
may be more circumscribed in the freedom with 
which they inquire into the origin of written 
agreements, such an inquiry is not always for¬ 
bidden by the mere fact that the party’s name 
has been signed to the writing offered in evidence 
against him.” 


t 
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Union Insurance Co. v. Wilkinson, 13th Wallace 154. 

In an action of trespass, evidence was offered with 
reference to a "rant of certain land and in consider¬ 
ing such testimony, the court said: 

“In construing this grant, the attendant and 
surrounding circumstances, at the time it was 
made, are competent evidence for the purpose of 
placing the court in the same situation, and giv¬ 
ing it the same advantages for construing the 
paper, which were possessed by the actors them¬ 
selves.” 


Cavazos v. Trevino, 6 Wallace 773. 

“Anyone sued upon a contract may set up in 
defense that it is a violation of an Act of Con¬ 
gress.” 

Belmont v. National Harrow Co. 186 U. S. 70. 

In the argument below the appellee also relied on 
Section 1170 of the Code which in substance provides 
that it shall be competent for a married woman as 
grantee or lessee to bind herself and her assigns by 
any covenant running with or relating to real estate 
or chattels real the same as if she was a feme sole. 

Section 1170, it is submitted, has no application to 
the question here in issue. It may well be that a 
married woman is bound as set forth in that Section 
in a case where she is principal, but it does not, by 
its terms, repeal or affect the proviso of Section 1155, 
and leaves a married woman without power to enter 
into a contract of suretyship, no matter how skill¬ 
fully that relation is concealed by importing into the 
writing an apparent connection on her part as prin¬ 
cipal. 
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In conclusion it may be said that, if under a doc- 

9s 7 

trine of ancient origin, highly technical, and rapidly 
becoming obsolete, promulgated long before the pass¬ 
age of the legislation upon which the defense in this 
case is based, a party may wilfully and knowingly 
avoid the effect of a statute, by concealing under the 
form of an instrument the true relation of the mar¬ 
ried woman to the transaction, and thereby make it 
appear that she is a principal instead of surety, the 
latter, by his express requirement, being her true po¬ 
sition, then it is because of the application of an iron 
rule which the Supreme Court of the United States 
declared in the case already quoted, could not and 
would not be permitted to prevent the real facts from 
being ascertained, and, to paraphrase its decision 
there, it would prevent the appellant, in a case where 
the law declares that she shall not be held, from mak¬ 
ing manifest the fact, owing to the form of the in¬ 
strument, that she comes within a class incompetent 
to be bound if her true relation is shown, and this, 
too, in the face of an admission bv the motion for 
judgment, that the facts are as contended by the ap¬ 
pellant. 

It is to be remembered that the right of the ap¬ 
pellee is dependent upon the writing of June 13, 1910. 
This, as averred in the affidavit of the appellant, is 
not under seal, and there was no consideration for it. 
As the appellee counts upon this paper claiming to 
recover, according to its terms, her action is based 
upon an unsealed writing against which the appel¬ 
lant ought to have been allowed to make her defense 
unaffected bv any ancient rule of law. 

It is submitted, therefore, upon the whole case, 
that the judgment below should be reversed, and the 
appellant allowed a trial in the ordinary course. 
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ERIEF FOR APPELLANTS J. O. WATERS AND 

A. L. MOORE. 

As shown by the plea and affidavit of these appel¬ 
lants they paid before action brought $83.33 to the 
appellee being rent for the month of June, 1911. Not¬ 
withstanding this, judgment was given against them 
without any deduction on account of that payment. 
This was manifest error, for independent of all other 
defenses, the only judgment that could have been 
entered against them in the court below was for the 
sum of $333.34 instead of $410.07 as it requires no 
argument to show that their affidavit as to payment 
of the amount named raised an issue which at least 
entitled them to a trial as to that. 

The further defense of these appellants is one which 
goes to the jurisdiction of the Municipal Court. 

The record shows that being filed there this suit 
was removed to the court below by a certiorari issued 
on the petition of Maria Waters alone, so that there 
was no appearance on the part of J. O. Waters and 
Moore which waived their right to raise the question 
presented in their plea. 

The stipulations of the lease, which appear to be 
binding as to these appellants, required the payment 
of $100.07 monthly, and the claim in the declaration 
is for five months so that the total amount due as to 
them, regard being had to the covenants of the lease, 
is the full sum of $833.34. The appellee, however, 
by virtue of the writing of June 13, 1910, claims 
only one-half of that sum, namely, $410.07. That 
writing, the two appellants say in their plea, was 
without consideration, and is and was under its terms, 
permissive and not obligatory on them. The atten- 
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tion of the court has already been called to the fact 
that this paper is not under seal and expressly stip¬ 
ulates that a certain proportion of the rent “may here¬ 
after be paid’’ to parties named. 

It is manifest, therefore, that the real amount in¬ 
volved was f833.34 a sum in excess of the jurisdiction 
of the Municipal Court and the institution of this suit 
for one-half of that amount was simply a splitting of 
the cause of action so as to bring it within the appar¬ 
ent jurisdiction of the Municipal Court. 

It is respectfully submitted that the showing made 
by the plea ..of these appellants was such as to pre- 
elm$e>th&ai^ntHm the motion for judgment in the 
courJfcbefmN*, and that its action should he reversed. 

V ^ ~ 

- , I in' ING "\YILLI AM SO N, 

^ Attorney for .1 /i/w limits 













